
By Craig Ball

In something of an im-
promptu Phillip K. 
Dick film festival, I had 
a chance to revisit the 

still-inspired 1982 Blade Run-
ner and the still-disappoint-
ing 1990 Total Recall.

The first showed a bill-
board for Pan American Air-
lines, circa 2019; the other 
for a Sharper Image store, 
circa 2084. Of course, Pan 
Am (its lunar shuttle also fig-
ured prominently in 2001: A 
Space Odyssey) collapsed just 
10 years after Blade Runner’s 
release, and Sharper Image 
closed all stores last year. 

Perhaps there is a lesson 
here: These cinachronisms 
bear out the folly of assuming 
too much about the future. 
Wall Street’s crystal ball is no 
better than Hollywood’s. 

Going back to 1896 and 
the 12 companies on the 
original Dow Jones Industrial  
Average, nearly all were 
broken up or absorbed gen-
erations ago. Only General 
Electric remains a part of 
the DJIA. The pundits of the 
Roaring ‘20s no doubt took it for granted that U.S. 
Leather would stay on top — surely industrious 
America would always need miles and miles of 
leather belts to transfer power to machinery! 

Packard Motor Car Co., F.W. Woolworth Co., 
Trans World Airlines, Arthur Andersen, Enron 
Corp., Lehman Brothers, Washington Mutual Inc., 
Heller Ehrman ... all gone. To quote Donald Rums-
feld, an expert on unforseen calamities, “Stuff hap-
pens” — and there’s more to come.

If you think the markets and indicators have 
bottomed out, think again. There’s more smoke to 
clear, more mirrors to break. The electronic data 
discovery industry and, to a lesser extent, the legal 
services industry are microcosms of the broader 
wounded economy. 

Marc Dreier, the nabob New York lawyer accused 
of peddling hundreds of millions of dollars of  
bogus commercial paper, is our industry’s Mini-Me 
to Bernard Madoff’s Dr. Evil. Tinfoil titans laid low 
overnight. So, write this on your hand and don’t 
wash it off:  Nothing is sacred. No one is safe. Any-

one can disappear ... fast.
No matter who you are using for EDD services, 

now is the time to assess your exposure, mobility 
and disaster recovery strategy. Ponder these ques-
tions about your EDD vendors:

• How long do we anticipate the necessity of 
vendor involvement? 

• Do they have the only accessible copy of any 
evidence?  

• Do we have a complete copy of our vendor’s 
work product in a format we can use? 

• How will we handle the inevitable delay  
occasioned by the flight of key personnel or out-
right failure? 

• What becomes of our data in their hands in 
the event of bankruptcy or failure? You’d be smart 
to plan for these eventualities and careless not to. 

Remember when law students would attend 
their first class, to hear: “Look to your left and right 
— only one of you will graduate”?

I suspect vendors entering the “EDD Class of 
2011” are in the same boat. If you’re one of those 

providers, guard against  
being squeezed by slow-to-
pay customers. Don’t let out-
standing accounts get too far 
ahead of services rendered, 
and dare to demand pre-pay-
ment from customers with 
dodgy payment histories.

Sure, you want to com-
pete, but bad business is 
worse than no business. Bad 
business costs you money. 

In times of tight credit, 
customers will impose on 
your goodwill to finance  
litigation. If you want to be 
their bank, be sure you’re  
adequately compensated 
and acting in compliance 
with credit regulations, then 
be prepared for default. A  
mechanic has a lien on the 
car being repaired, but you 
can’t sell client data to defray 
unpaid bills.

Because any customer can 
disappear, vendors can find 
themselves an unsecured 
claimant in bankruptcy. 
Have an action plan, and 
understand the difference 
between a clawback in EDD 
and a clawback in bankrupt-

cy — in the latter, you have to refund monies previ-
ously collected. How’s that for adding insult to in-
jury? Finally, though financial-ratings companies 
have lately cast themselves as fools on the world’s 
stage, periodically pulling a report on key custom-
ers may help you dodge a bullet. 

Mired in credit crunches and client collapses are 
the lawyers. Like the feckless brokers who steered 
billions to Bernard Madoff, we lawyers have due 
diligence obligations. We must do better than 
those dozing brokers — not by eliminating risk, 
but by managing it: doing our homework, asking 
hard questions, educating our clients and plan-
ning for the foreseeable and the formidable.

The potential for titanic failure must be on our 
radar — and stay there for quite a while.

It may sound like an ad campaign for Murder  
Inc., but make it your mantra for 2009: Anyone can 
disappear ... fast. LTN

Austin’s Craig Ball is a trial lawyer and computer  
forensics/EDD special master. E-mail: craig@ball.net.
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Who can you trust to do your e-discovery when institutions are collapsing? 


